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PROCEEDI NGS

JUDGE O BRI EN: Pursuant to the authority
vested in me by the Illinois Comrerce Conm ssion,

now call Case Number T08-0083, the petition of

Savatran, LLC, Ham |Iton County, Illinois, Eastern
Townshi p of Franklin County, Illinois, Knight Prairie
Township of Ham lton County, Illinois, and the
Village of Macedonia, Illinois, versus the Illinois

Department of Transportation and Fl anni gan Townshi p,
Ham | ton County, Illinois.

WIIl the parties please enter their
appear ances?

MR. McFARLAND: Your Honor, Thomas F.
McFar | and, 208 South LaSalle Street, Chicago,

Il linois, representing the petitioners.

MR. MATRI SCH: Appearing on behalf of the Staff
of the Illinois Commerce Comm ssion, Steve Matrisch,
527 East Capitol Avenue, Springfield, Illinois 62701
My phone nunber is (217) 782-6447.

MR. JOHNSON: Your Honor, my name is Jason
Johnson. | am here for |DOT, Bureau of Local Roads

and Streets. | am a rail safety technician. Wy
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address is 2300 South Dirksen Parkway, Room 205,
Springfield, Illinois. Zip is 62764, and the phone
number is (217) 557-1399.

JUDGE O BRI EN: Are there any other
appearances? Let the record show none.

Let the record further show that a
previous hearing was held in this matter on Novenber
the 18th of 2008. At the conclusion of that hearing
the matter was continued for subm ssion of Staff
recommendati ons on the type of protection for these
crossings. Since then the scope of the hearing has
changed just a bit because of Staff recomendati ons
differing somewhat from what the petitioners had
requested with regard to crossing protection.

We al so have a couple of notions, one
from Kni ght Township or Knight Prairie Township of
Ham | ton County which is styled as a Petition to
| ntervene, entry of appearance filed by James L. Van
W nkl e on behalf of the township; and also a nmotion
to realign a party. The gist of the nmotion is that
the township is of the opinion that they had an

agreement with Savatran with regard to the type of
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crossing protection to be provided at some of the
crossings in that township, and that Savatran is no
| onger of the same opinion with regard to the type of
Crossing protection required. So they have asked --
the moti on asked that they be realigned as a
respondent rather than as a petitioner.
Is there anyone here today

representing the township?

MR. MATRI SCH: Your Honor, if | may address
that issue, this morning | received a call from
M. Van W nkle who |I believe is counsel representing
t he Knight Prairie Township, and he represented to ne
this norning that that party wi shed to withdraw its
petition to intervene and the nmotion to realign.
i ndicated that | would convey that message to you
this norning and he indicated that no one from Kni ght
Prairie was going to attend the hearing this morning.

JUDGE O BRI EN: So he and his client were aware
of the hearing?

MR. MATRI SCH: They were, Your Honor.

JUDGE O BRI EN: But chose not to appear and

have asked that their petition to intervene and
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realign both be withdrawn, and | will allow that.
Since they no longer want to proceed, those issues
are moot then.

The scope of this proceeding covers, |
believe, still 13 crossings, is that correct?

MR. McFARLAND: It is, yes.

JUDGE O BRI EN: Okay. Of those 13 crossings
how many and which ones are still at issue with
regard to the type of protection?

MR. McFARLAND: In that respect, Your Honor, |
assunme you received a copy of a motion for |eave to
amend the petition filed on June 167

JUDGE O BRI EN: Yes, | did, yes.

MR. McFARLAND: And that lists what the
petitioners believe would be appropriate warning
devices at those crossings. | gather that the Staff
di sagrees with some or maybe even with all of those.
But | am not sure which ones they disagree with.

MR. MATRI SCH: If I may, Your Honor? The
difficulty in this case for Staff all along has been
it appears as though Savatran is giving everyone a

movi ng target. In their original petition for the 13
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crossings they were seeking flashing Iights, gates
and signals for 11 of the 13. At the hearing they
reduced the nunber for flashing |lights, signals and
gates. And then with the nmost recent notion to amend
paragraph 14 they are changing the warning devices at
even more of the crossings.

It is Staff's position and has been
Staff's position all along in this case that flashing
l'ights, signals and gates are required at 12 of the
13 crossings. The only crossing that Staff believes
cross bucks are an adequate warning device is Road
350 East. And | don't want to speak for Savatran,
but | believe Savatran is in agreement with Staff
t hat cross bucks are sufficient warning devices at
t hat crossing.

The other two -- there are two other
crossings, rather, that it appears Staff and Savatran
are in agreement on, those two being Illinois State
Hi ghway 14 and Illinois State Hi ghway 142. Savatran
has proposed and continues to propose automatic
flashing lights, signals and gates at both of those

crossings. And Staff -- it is Staff's position that
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that is the proper warning device to be installed at
both of those crossings. The others, which | guess
woul d be ten, remain in dispute.

JUDGE O BRIEN: So 6, 10 and 13 which are the
nunbers given on page 2 of the original petition, 6
being Illinois State Hi ghway 14, 10 being Road 350 E
and 13 being Illinois State Hi ghway 142, are the
crossings on which both parties or all of the parties
basically agree, is that correct?

MR. McFARLAND: It is correct, yes.

JUDGE O BRIEN: So the others, the other ten,
the parties are not in agreenent on.

| have here the notion to amend
paragraph 14 of the original petition. Now, as |
read this petition, on page 2 Savatran is proposing
automatic flashing |ight signals at Road 1000 N,
Ham | ton County Hi ghway 7. Let's just go through
these. Wnem |l ler Road, Savatran is proposing cross
bucks, is that correct?

MR. McFARLAND: Correct.

JUDGE O BRI EN: And Staff is proposing what?

MR. MATRI SCH: Staff is proposing automatic
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flashing |light signals and gates at all crossings
except 350 E.

JUDGE O BRI EN: Okay. So Savatran is proposing
signals but not gates at six of those crossings that
are still in controversy and cross bucks at four.

MR. McFARLAND: No, five.

JUDGE O BRI EN: Well, but we said that Staff is
in agreement with 350 E.

MR. McFARLAND: Yes, | am sorry.

JUDGE O BRI EN: So | am tal king about the ten
at which there is controversy.

MR. McFARLAND: That's correct.

JUDGE O BRI EN: At which there is disagreement.

MR. McFARLAND: Yes.

JUDGE O BRI EN: OCkay. All right. Are we ready

to proceed with the evidence?

| will grant the motion to amend the
petition. | assume Staff -- | know you are not in
agreement with what they are proposing, but | wl

grant the notion to amend the petition so that their
proposal becomes as of record. Li ke I say, that does

not presuppose that you are in agreenment with the
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amendment or what the amendment proposes.

MR. MATRI SCH: Very well. Very good.

MR. McFARLAND: Then | would like to recal
M. Farinelli as our wtness.

JUDGE O BRI EN: Now, he has been previously
sworn. . .

MR. McFARLAND: He has.

JUDGE O BRI EN: ..in this proceeding, is that
correct?

MR. McFARLAND: Yes.

JUDGE O BRI EN: And, sir, you understand you
are still under oath from the original hearing?

THE W TNESS: Yes.

MR. McFARLAND: Can we | eave himright here?

JUDGE O BRI EN: That's fine.

MR. McFARLAND: | would |ike to have marked as
Savatran Exhibit 2 a single-page docunment that's
headed Illinois Collision Statistics for Public
At - Grade Crossi ngs.

JUDGE O BRIEN: The first exhibit is marked
Petitioner's 1. Now, do we want to -- if you want

this just to be a Savatran exhibit, it should
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probably be Savatran 1, rather t

because we have multiple petitio

han Petitioner's

ners here.

MR. McFARLAND: | really don't care.

JUDGE O BRI EN: Let's make

it Savatran 1

because we still have the issue with the townshi ps.

Does the reporter have a copy of this?

MR. McFARLAND: Yes, and this was sent to the

parties yesterday.

(Wher eupon Savatran Exhibit 1

was mar ked for purposes of

identification as of this date.)

JOSEPH FARI NEL
recalled as a witness on behal f

Savatran, LLC, having been previ

L
of Petitioner

ously duly sworn, was

exam ned and testified as foll ows:

DI RECT EXAM NATI ON

BY MR. McFARLAND

Q M. Farinelli, | would
the box at the bottom of the pag
right. And | ask you, does that
of the year 2007 in the state of

8,284 public at-grade crossings?

ask you to refer to
e second fromthe
show that at the end

Il1linois there were
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A That's correct.

Q Does the chart at the far right side at the
bottom of the page show the types of warning devices
at those crossings?

A Yes.

Q Where it says "gates" in that chart, does
t hat mean that the crossings were protected only with
gates or does it nmean that there were gates and
flashing |ights both?

MR. MATRI SCH: | am going to object, Your
Honor . | am not sure a proper foundation has been
laid that this witness is qualified to testify what
those terms in that chart mean. That's a Comm ssion
chart. | don't believe it is M. Farinelli's chart.

MR. McFARLAND: Your Honor, | think he can
testify what his understanding of the exhibit is.

JUDGE O BRI EN: VWhere did this information come

from?

MR. McFARLAND: It was froma -- Your Honor, it
came froman Illinois Commerce Conm Ssion
prelimnary -- year-end prelimnary study for 2007.

It was included in a docunent that was headed
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Il'linois Collision Statistics for Public At-grade
Cr ossi ngs. | don't have the full copy of that
document with nme today.

JUDGE O BRI EN: Do you know how you acquired
this? 1Is this a public record?

MR. McFARLAND: It is. W acquired this over
the internet.

JUDGE O BRI EN: | will overrule the objection
t hen, and you can delve into it on cross if there is
sonme di sagreement with the way he understands these
di fferent categories to be.

Proceed.

MR. McFARLAND

Q Okay. WAs your answer, sir, that it is
gates only?

A Gates and |ights.

Q Now, where it says "gates" in the far
ri ght-hand corner, does that mean gates only or gates
and lights?

A Gates and |ights.

Q What does AFLS stand for in that chart?

A Automatic flashing |ight signal.
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Q Where it says "AFLS" or "other active" in
t hat chart, does that mean that the crossings were
protected only with automatic flashing |lights or
ot her active means without gates?

A Yes.

Q Are both gates and automatic fl ashing
lights commponly considered to be active warning
devi ces?

A Yes.

Q Are cross bucks commonly consi dered to be
passive warning devices?

A Yes.

Q Where it says "other passive" in that
chart, does that usually refer to stop signs?

A Yes, and/or yield signs.

Q Based on that chart, at the end of 2007
what percentage of public crossings in Illinois were
protected with active and what were protected with
passi ve warning devices?

A Si xty-one percent were protected with
active, 39 percent with passive warning devices.

Q And did you determ ne that by a sinmple
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mat hemati cal cal cul ati on?

A Yes.

Q Does the chart at the far left side of the

bottom of that page show the percentage of collisions

at public crossings in Illinois during 2007, broken
down between crossings protected with passive and
active warning devices and further broken down by
whet her the active warning device was a fl ashing
light or gate?

A Yes, that's correct.

Q Does that chart show that a

di sproportionately high percentage of the collisions

occurred at crossings protected with active warning

devi ces?

MR. MATRI SCH: Objection to the use of the word

"di sproportionately.”

JUDGE O BRI EN: | will sustain that.

MR. McFARLAND: | will rephrase.

Q What percentage of collisions occurred at
crossings protected by active warning devices and
what percentage occurred at the crossings protected

by passive warning devices?
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A Ei ghty-one percent of the collisions
occurred at crossings with active protection, yet
only 61 percent of the crossings had active warning
devi ces.

Q And in connection with active warning
devi ces, does the chart show what percentage of
collisions occurred at the active warning devices
protected by gates only versus flashing lights?

A Yes. That particular chart, that boxed in
chart in the lower left, shows 56 percent were
protected by gates, 25 percent were protected with
flashing |ights.

Q Does the chart that's the second fromthe
| eft at the bottom of the page show the sane
information that the chart on the far left shows,
except that it shows percentages of fatalities from
collisions, rather than collisions only?

A That's correct.

Q Is the information shown in that chart
consistent in your opinion with the information shown
in the chart at the far |left of the page?

A Yes, only it is even nore skewed.
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Ei ghty-nine percent of the fatalities occurred at
crossings with active protection, yet only 61 percent
of these crossings had active warning devices.

MR. McFARLAND: Your Honor, at this point |

would like to have marked -- this will be Savatran
Exhibit 2 then, a two-page document. The first page
is headed Illinois Rail Crossings by Warning Device.

And | should say that this information came from a
mul ti - page docunment headed Illinois Railroad Safety
Educati on and Enforcement Initiatives by Steve
Laffey, L-A-F-F-E-Y, railroad safety specialist,
II1inois Commerce Conmm ssion, and it was presented at
an | DOT/ 1 CC annual meeting on April 20, 2005, in
Madi son, Illinois.
(Wher eupon Savatran Exhibit 2
was mar ked for purposes of
identification as of this date.)
BY MR. McFARLAND
Q Referring to the first page, M. Farinelli,
is the information limted to public crossings?
A Yes.

Q As of what date is that information shown?
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A 2005.

Q What percentage of the crossings were
protected by active warning devices and what were
protected by passive warning devices?

A Fifty-eight percent were protected by
active, 42 percent by passive means.

Q And how did you determ ne those that were
protected by active?

A The pie chart shown on page 1 of that
exhi bit shows that gates and flashing |lights were
used on 32 percent of the crossings, flashing lights
on 26. The sum of those is 58. The remaining cross
buck stop signs or none other sumto 42 which is the
total of the passive.

Q Okay. Referring to the second page of
Exhi bit 3, what percentage of the collisions shown
bet ween 1999 and 2003 occurred at crossings protected
by active and what percentage occurred at crossings
protected by passive warning devices or crossings not
protected at all?

A Seventy-four percent of the collisions

bet ween the years 1999 and 2003 occurred at crossings
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with active protection as opposed to 26 percent of
the collisions during this same time period occurred
at crossings with passive protection.

Q How did you determ ne that 74 percent
number ?

A Agai n, that was the sum of the individua
pi e segnents for the active portions and the passive
portions.

Q Okay. Was it the total of AFLS
cantil evered, AFLS mast-nmounted, gates, and gates
with cantil ever AFLS?

A Yes, and it is also -- that sumis also
consistent with the 74 percent active in the title of
the chart.

Q Okay. What is the relationship shown on
t hat page between the collisions that occurred at
crossings protected by gates or gates and lights
conpared to crossings not protected by gates?

A | am not sure what you mean.

Q Sur e. Rat her than ask you whet her or not
there is a disproportion, | ask you whether or not

more than twice as many collisions occurred at
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crossings protected by gates or gates and lights
conpared to crossings not protected by gates?
MR. MATRI SCH: Objection, |eading.
A No.
MR. MATRI SCH: Leadi ng.

JUDGE O BRI EN: Ckay. Let's clear one thing

up. Is there such a thing in your opinion as a gated
crossing without lights? | nmean, we keep hearing
gates -- you know, gates, and gates and fl ashing

lights. Are all gated crossings also protected with
flashing lights?

THE W TNESS: Are you asking me, Your Honor?

JUDGE O BRI EN: | am asking are you aware.

THE W TNESS: | believe, my understandi ng, that
gates are in addition to.

JUDGE O BRI EN: So when you refer to gated
crossings, rather than saying crossings with gates
and crossings with gates and flashing lights, that
that's one and the same thing. The crossings with
gates all have flashing lights. And so with regard
to active protective devices, you have gated

crossings, you have flashing light crossings wthout
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gates and then you have passive protection, basically
three main categories.

THE W TNESS: Yes.

JUDGE O BRI EN: |s that correct?

THE W TNESS: Yes.

JUDGE O BRI EN: Just so we keep this -- so
someone reading the transcript could get the
i mpression that there is actually four different
categories. W have some with gates and no |ights,
we have some with gates and lights, and we have sonme
with Iights and no gates, and in fact we do have
t hose, and then we have passive protection. So there
is really three main types, gates, flashing lights
and the difference -- | know there are different
types of flashing lights -- but the main difference
is we do have some flashing lights with no gates but
we don't have gates with no flashing |ights.

Okay. So rephrase your question so as

not to make it a | eading question.

MR. McFARLAND: | think I will just wthdraw
t hat question.

JUDGE O BRI EN: Okay.
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BY MR. McFARLAND

Q Is the information shown in Savatran
Exhibit 2 for the period between 1999 and 2003 in
your opinion consistent with the information shown in
Savatran Exhibit 1 for the year 20077

A Yes. It certainly does not appear to be an
anomaly. That's been the case for several years.

Q Are you famliar with any study for any
ot her period of time that shows information that is
not consistent with the information shown in Savatran
Exhibits 1 and 2?

A No.

MR. McFARLAND: Your Honor, at this point |
woul d Ii ke to have marked as Savatran Exhibit 3 a
series of photographs.

(Whereupon Savatran Exhibit 3
was mar ked for purposes of
identification as of this date.)

BY MR. McFARLAND

Q Referring to Savatran Exhibit 3
M. Farinelli, did you take these photographs and, if

so, when did you take them?
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A
20009.

Q
Crossi ng,

Yes,

Okay.

| take

t ook those photographs on 11 March

Referring to the Macedoni a Road

it that the first four photographs

are photographs of the proposed |ocation of the

Crossing

directions,

A

Q

Yes.

in Macedonia Road | ooking in the four

north, south, east and west?

I n your opinion what do the photographs of

Macedoni a Road crossing show in regard to the ability

of a notori st

nearing the crossing to see an

approaching train?

A

this crossing

Q

crossing of

A

Q

VWhat

The visibility of a motorist approaching
is excellent.
is the angle of the proposed railroad

Macedoni a Road?

Forty-five degrees.

s the information regarding the type of

crossing surface and the average daily vehicul ar

traffic for

itsel f?

A

Yes.

t hat

crossing shown in the petition

We have used the county's estimte of
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the average daily traffic on these roads. W feel
they are extremely conservative, but nonethel ess they
are sufficiently low that we are not going to argue
about it.

Q Referring now to the next series of
phot ographs of Wnem || er Road, this would be pages 5
t hrough 8 of Savatran Exhibit 3, do they show the
proposed | ocation of the crossing of Wnem | |er Road
| ooki ng north, south, east and west?

A Yes.

Q I n your opinion what do the photographs of
the proposed Wnem |l er Road crossing show in regard
to the ability of a notorist nearing the crossing to
see an approaching train?

A Again, the visibility of a motori st
approaching this crossing fromthe north to the south
is excellent.

Q What is the angle of the proposed railroad
crossing at Wnem || er Road?

A Just a little over 90 degrees, 93 degrees.

Q Does the Wnem ||l er Road have a grave

surface at the l|ocation of the proposed railroad
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crossing?

A Yes.

Q And the average daily vehicular traffic for
Wnem|ler Road is shown in the petition, is it not?

A Yes, it is.

Q | would ask you to refer to the next series
of photographs from Savatran Exhibit 3. This would
be pages 9 through 12, and ask you whet her that shows
t he proposed | ocation of the crossing of Road 200 E
| ooking north, south, east and west?

A Yes.

Q And in your opinion what do the photographs
of the proposed Road 200 E crossing show in regard to
the ability of a notorist nearing the crossing to see
an approaching train?

A Again, in this case, this case is slightly
different in the fact that the notorist is running
parallel with the track approaching from the south.
But his visibility is excellent.

Q What's the angle of the proposed railroad
crossing of Road 200 E?

A Forty-five, approximtely 45 degrees.
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Q s Road 200 E a dirt road at the point at
which it is proposed to be crossed by the railroad?

A Yes. It is not only a dirt road, it's a
very poorly maintained single |ane dirt road.

Q Has the Knight Prairie Township Hi ghway
Comm ssion or highway district agreed with Savatran
t hat cross bucks woul d be adequate warning for the
proposed crossing of Road 200 E?

MR. MATRI SCH: Obj ection, hearsay.

JUDGE O BRI EN: Sustai ned.

Q Referring now to the | ast series of
crossings which would be Savatran Exhibit 3, pages 13
t hrough 16, | ask you whether they show the | ocation
of the proposed crossing at Road 400 E, | ooking
north, south, east and west?

A Yes.

Q And in your opinion what do the photographs
show in regard to the ability of a notorist
approaching that crossing and the ability to see an
approaching train?

A Visibility along the road is excellent.

There are sone trees to the west that obstruct sone
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peri pheral vision.

Q What's the proposed angle of the crossing
at Road 400 E?

A Approxi mately 92 degrees.

Q |s Road 400 E a gravel road at the point at
which it is proposed to be crossed by the tracks?

A Yes.

Q What are the speed |limts, the vehicul ar
speed limts, on Wnem ||l er Road, Macedonia Road,
Road 200 E and Road 400 E?

A These are non-posted county roads, but
having driven them al nost on a daily basis, at
Wnem ||l er Road we have got a maxi mum speed of about
30 mles an hour, on 200 East no nore than 20 mles
an hour, at 400 East and Macedoni a Road about 40
m |l es an hour.

Q In light of the information shown in the
petition and in the photographs, what type of warning
devi ces does Savatran propose and on what basis at
W nem | | er Road, Macedoni a Road, Road 200 E and Road
400 E?

A At Wnem | ler Road cross bucks only,
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Macedoni a Road cross bucks only, at 200 East cross
bucks and a yield sign, and |likew se at 400 East
cross bucks and a yield sign.

Q If the Comm ssion were of the opinion that
any of those crossings, those four crossings, should
be protected with active warning devices, what type
of active warning device would Savatran propose and
on what basis?

A Fl ashing lights, since there is not an
i ncreased | evel of protection afforded by the
addition of gates to a crossing already protected by
flashing |ights.

Q Now, referring to the crossings at which
Savatran formerly proposed automatic flashing |ights
and gates and now proposes automatic flashing |ights
only, would you identify those crossings?

A It would be 600 East, 1400 North, 300 East,
1375, Dahl gren, Highway 7, M| ler Road. Some of
t hese roads have several names. | think that's
consistent with how they were described in the
petition.

Q Okay. And Savatran originally proposed
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automatic flashing |ights and gates, and now proposes
automatic flashing lights only; and | would like to
have you explain the basis for that change.

A | think a lot of it had to do with a
review, a |legal review, of the statistics that seemed
to question -- seemed to call into question the
notion that we are in fact actually providing a
hi gher | evel of protection. The statistics that we
just went through doesn't support that concl usion.

MR. McFARLAND: Your Honor, that concludes ny
guestioning of M. Farinelli. | would offer Savatran
Exhibit 2, 3 and 4 into the record.

JUDGE O BRI EN: | will withhold ruling on that
until after cross.

CROSS EXAM NATI ON

BY MR. MATRI SCH

Q M. Farinelli, | would like to take you
back to Novenber 18, 2008, when you previously
testified in this case. Do you recall that?

A | mght be a little fuzzy. | have not read
the transcript in awhile.

Q You testified at that time that you have a
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bachelor's and master's degree in m ning engineering,
is that correct?

A That's correct.

Q Do you have any education in road design?
A No, sir.

Q How about railroad crossing design?

A Just on the project. | am responsi ble for
t he construction and installation of this particular
15-mle rail spur.

Q So your experience with respect to railroad
crossing design is limted to your job duties as they
relate to this 15-mle stretch through what we are
tal ki ng about today?

A That's correct.

Q Sort of like on-the-job training then,
correct?

A Yes.

Q Are you a statistician by trade?

A No.

Q You previously testified |last year that the

speed |limt for Macedonia Road, Wnem ||l er Road, 200

East and 400 were all 55 mles an hour. Do you
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remenber that testinony?

A | remember testifying that since they were
unposted county roads, that by Illinois law | believe
the speed imt is assumed to be 55.

Q So a vehicle traveling on any of those four
roads that | just listed could legally travel 55
mles an hour, isn't that correct?

A Could legally travel 55. Coul dn' t
practically travel 55.

Q Do you have any teenage children?

A Yes. As a matter of fact, all three of ny
children are in the arny.

Q You brought some photos today for 200 E,
400, Macedonia and Wnemller. Are there any photos
for the crossing that you descri bed at the end of
your testinony today or have you changed your
position from automatic flashing lights, signals and
gates to just flashing signals?

A No, | did not bring pictures for those
Crossings.

Q Did you take pictures?

A No, | didn't.
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Q If I could draw your attention to the
photos that you took for Macedonia Road, if you could
pull those out for nme, please. | believe you
testified that you were there on March 11 of this
year, is that correct?

A That's correct.

Q It appears from | ooking at these photos
that on either side of the roadway, | am not a
farmer, but it |looks |like grass to ne, a grassy field

to me, would you agree with that?

A Yes.

Q |ls that grass growing on March 11, 20097

A There is grass there. | don't know whet her
it's -- how growing it is.

Q The grass is not green, though, you would
agree with me, right?

A That's right.

Q Have you been down to the Macedoni a Road

recently?

A Yes.
Q Is the grass green?
A Yes.
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Q So the grass is growing on either side of
t he pavenment today, correct?

A Yes.

Q The photo that is |abeled Macedoni a Road
| ooking north, do you see that?

A Yes.

Q At the top of the or the mddle of the
picture, rather, the road is at an incline. Wuld
you agree with that?

A Yes.

Q If you are driving Macedonia Road from the
sout h headed north, would you agree or disagree with
me that on the east side of the road before you conme
to the crossing there is an agricultural field?

A Yes.

Q And, in fact, last year that agricultural
field had corn in it, did it not?

A No, | don't believe the field on the east
side did.

Q But that field has had corn in the past?

A | believe that's in the CW program and

it's been in that program for several years now.
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Q But corn could be planted in that field,

correct?

A | don't believe corn has been planted in
the field to the east for many years. | think if you
| ook at --

Q | am sorry, let nme interrupt. What is CWP?

A Maybe | used the wrong acronym, the program
by which the state pays the farmer not to farmthat
field.

Q | would |ike you to | ook at the photo that
you have | abel ed Macedoni a Road | ooking south. To
the left side of the roadway which woul d be east,
woul d be east of that roadway, there appears to be an
agricultural field to me. Wuld you agree or
di sagree with that?

A On the -- | am sorry. On the east side of
the road or the west side of the road are you talking
about now?

Q The east side, sir.

A The east side. Which quadrant?

Q The sout heast quadrant.
A

The sout heast quadrant, no, that's the
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guadrant that | have been referring to that | don't
believe there is any --

MR. MATRI SCH: Your Honor, may | approach the
wi tness?

JUDGE O BRI EN: Proceed.

BY MR. MATRI SCH

Q | am showi ng you a docunent that's been
previously | abeled, | believe that was Savatran 3,
| abel ed Macedoni a Road | ooking south. The area that
| amreferring to is this area right here.

A East, that would be the southeast quadrant
and that's the area that | am saying has not been

planted in quite some tinme.

Q What woul d you describe as quite sone tinme?

A Based on the aerial photo, | would put it
at several years. And with the drainage and
t opography in that particular quadrant, it is
doubtful that it has ever been a very productive
pl ot .

Q When were those aerial photos taken?

A This particular aerial photo, | can't tel

you when the photo itself was actually taken.
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Q So that photo may have been taken ten years
ago, correct?

A No, | don't think it could have been taken
that | ong ago.

Q Could it have been taken five years ago?

A Possi bly five.

Q And there could have been corn in that
field last fall, correct?

A Coul d have been.

Q That photo would not reflect that, is that
correct?

A That's true.

Q | would next |like to draw your attention to
t he photos for Wnem|ller, if you would grab those
and take a | ook at those for nme, please. Do you have
t hose?

A Yes.

Q Looking at the photo that is described as
Wnemller -- or, I amsorry, |abeled as Wnem || er
Road | ooking north, this photo was taken at the
approxi mate | ocation where the crossing will be

| ocated, is that correct?
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A That's correct.

Q So if a vehicle was traveling south to the
| eft of the vehicle, to the east of the vehicle,
ri ght before you get to the crossing there is an area
with trees and brush and what is generally just
over grown. Woul d you agree with that? And | want
you to | ook at your photos which your counsel marked
as an exhibit.

A Could you refer -- it would be easier for
me to understand your question if you would say, hey,

al ong the east side of the road or along the west

side of the road. | can follow that.
Q Okay. Well, on the east side of the road.
A | agree, and that is property that is owned

by Savatran.

Q When you were there in March were there any
| eaves on those trees?

A No.

Q Do you suppose there is | eaves on those
trees today?

A Certainly.

Q | want you to take a | ook at the photo for
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Wnemller that is |abeled Wnem || er Road | ooking
west . Do you have that?
A Yes.

Q That's corn stubble in that field, isn't

A Yes.

Q So as early as last fall corn was grow ng
in that field, isn't that correct?

A That's correct.

Q Would the corn in that field affect the
motorist's visibility approaching that crossing?

A That woul d be specul ati on, but we have a
200-f oot wi de easenment all along the tracks to the
west and we own the property to the east.

Q So a notorist traveling north on Wnem || er
when there is corn in that field, their sight would
be obstructed by that corn until 200 feet before the

crossing?

A No.

Q How | ong before you get to the crossing?
A | couldn't say.

Q At 55 mles an hour, correct?
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A You will not drive 55 along that road.

Q The speed limt is 55 mles an hour legally
along Wnem |ler Road, is it not?

MR. McFARLAND: Obj ection, argumentative.

JUDGE O BRIEN: Well, he has already stated in
his opinion, although that is a |legal speed Iimt, it
is not practical to drive that type of speed because
of the surface of that particular road.

Go ahead. Proceed.
BY MR. MATRI SCH
Q | would next |ike to draw your attention to

t he photos for 200 East, please. Do you have those?

A Yes, | do.

Q The view that's 200 east | ooking north?

A Yes.

Q | believe you testified that that is a dirt
road?

A Yes, | would call that a nuddy rutted dirt
road.

Q You would agree with nme that is gravel on
t hat road, would you not?

A A smattering of gravel.
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Q Does Savatran plan to do any sort of grade
work when this crossing is put in at the |ocation of
this crossing?

A Yes, there is some relocation of the road
south of the tracks.

Q OCkay. So north of the tracks would
essentially -- the configuration of the road is going
to essentially remain the sanme?

A Yes.

Q Is that fair to say?

A Yes.

Q And where the photo | ooking north was
taken, that is the location of the proposed crossing?

A Yes, all these photos were taken on the
center line of the rail.

Q You woul d agree with nme, would you not,
that the road at the |ocation of the crossing is
sunken from the surroundi ng area?

A Slightly, yes.

Q Do you think that affects visibility of a
mot ori st at all?

A Partially.
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Q Do you know whether there is a trucking

conmpany | ocated nearby the proposed crossing on 200

East ?
A A trucking company?
Q Uh- huh.
A Huh-uh, | couldn't tell you.
Q Not sure where?

Next | would like to draw your
attention to the photos with respect to 400 East.
And, again, when you were there in March there were
no | eaves on the trees, correct?

A That's correct.

Q Woul d you agree with nme that the photos for
400 East show on several of the views trees right up
to the edge of the roadway?

A That's correct.

Q And it is your testinony today that
visibility along the road of 400 East is excellent?

A Visibility along the road, your ability to
see a crossing signal well over 600 feet to the north
and south along the road.

Q But not your ability to see the train.
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Woul d you agree that your ability to see a train --

A Is going to be inpaired.

Q Let me finish ny question. It is going to
be i npaired. Okay, thank you.

Wth respect to the proposed warning
devices at these four roads, | just want to make sure
that | am cl ear what Savatran is proposing. At
Wnem|ller, you are proposing cross buck signs only,
correct?

A That's correct.

Q Macedoni a Road you are proposing cross buck
signs only, is that correct?

A Yes.

Q At 200 East and 400 East you are proposing
cross bucks in conjunction with yield signs for both
of those crossings, is that correct?

A Yes.

Q Woul d you agree or disagree with nme that
Macedonia is a nore heavily traveled road than is 200
East ?

A | woul d agree.

Q Yet you are not proposing yield signs for
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t hat crossing, correct?

A No.

Q Woul d you agree that Wnemller is a nore
heavily traveled road than is 200 East?

A Slightly.

Q Do you know what the collision statistics

have been for any year other than 20077

A No.
Q In I1linois?
A Well, other than nmy famliarity with the

years 1999 to 20083.

Q Just so | understand your testinony
correctly, is it your position that nmore crashes,
more vehicular train accidents, happen at crossings
where active warning devices are |ocated than passive
war ni ng devi ces?

A What | am saying is | don't think that's in
di spute. MWhat is in dispute is the disproportionate
number of collisions that occur at crossings wth
active protection.

Q So you think nore crossings happen at

crossings with active warning devices than those with
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passive warning devices, correct?

A More, yes, nore collisions do occur at
crossings with active protection. But part of that
is due to the fact that, if | can use the 2007
statistics, roughly 60 percent of all crossings in
Il'linois have active protection. Yet, roughly 80
percent of collisions occur at these crossings. So
there appears to be a disproportionate number of
accidents occurring at crossings that have active
protection.

Q And do you base that conclusion or did you
factor in exposure rate at the crossing at all in
reaching that conclusion?

A | am not sure what you mean by exposure.

As far as the daily traffic and things like that? O

when you say exposure, | am not quite sure what you
mean.

Q Are you aware -- have you ever heard of a
company or a business called White OCak Resources?

A Yes.

Q And what is White Oak Resources, if you

know?
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A As far as | know it's a m ning conpany
based in McLeansboro that is |ooking to open a coal
m ne north of McLeansboro.

Q And are you aware that a coal mne will be
| ocated at the north end of the 400 East Road?

A No, | am not aware of that.

MR. MATRI SCH: If I could have just a second,
Your Honor.

(Pause.)

MR. MATRI SCH: That's all 1 have. Thank you,
M. Farinelli.

MR. McFARLAND: Just one or two.

REDI RECT EXAM NATI ON

BY MR. McFARLAND

Q M. Farinelli, | would Iike to have you
clarify the ownership of Savatran and the easenent
rights of Savatran at the proposed Wnem |l er
Crossing.

A At the Wnem |ler crossing, | can kind of
break it up. W own the -- first off, west of

Wnem |l er Road, that's the easy part, west of

Wnem ||l er Road we have a 200-foot wi de right-of-way,
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a hundred foot north of the track, a hundred f oot
south of the track. As this -- the road and the

track, break it up into four quadrants, from --

that's on the west side of the road, | am sorry. And

on the east side of the road the entire southeast
guadrant and approximately 120 feet north of the
track into the northeast quadrant is all controlled
by Savatran.

Q When you say controlled, what are you --

A Owned out right.

Q |f there were obstructions on any of the
| and owned by Savatran, Savatran would have the
ability to remove the obstructions, would it not?

A Yes.

Q And would they do so?

A Absol utely.

Q By the same token, if any of the -- there
were any obstructions in the easement of the part
east of the road there, would Savatran be able to
remove those obstructions?

A Yes.

Q And would they do so?
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A Yes.

MR. McFARLAND: That's all | have, Your Honor.

MR. MATRI SCH: Just one quick follow-up, if you
don't m nd, Your Honor.

RECROSS EXAM NATI ON

BY MR. MATRI SCH

Q So Savatran would not have the ability to
remove any obstruction 101 foot away from the center
line of the track on the west side of that road?

A It's more than a hundred. That track is

angling to the south and it's nmore than a hundred

feet.

Q You indicated that you had a hundred foot
ri ght-of-way on either side of the center |line of the
track.

A And the track is dipping -- the track dips
to the southeast gradually.
Q When you say dips, you mean it skews from

the track?

A Yes.
Q From the crossing?
A Yes.

75



10

11

12

13

14

15

16

17

18

19

20

21

22

Q But Savatran woul dn't

have a farmer
field, would they?
A Are you west of
road?

Q | am west of
A West of the road, no.
MR. MATRI SCH: Thank you.

MR. McFARLAND: Your

to submt
-- | mean, 1, 2 and 3, |
JUDGE O BRI EN

MR. MATRI SCH: I
Honor . I

phot os, Your

think that's Savatran Exhi bit 3.

JUDGE O BRI EN

MR. MATRI SCH: I
wi ||
don't

Savatran Exhibit 2. [

proper foundation. And,

t hose documents are only a part

And if

the road or

t he road,

Honor ,

into evidence Savatran Exhibits 2,

apol ogi ze. I

renew ny objection as to Savatran Exhibit

secondly, |

have the ability to

east of the

sir.

That's all | have.

| renew ny notion

am sorry.
Any objection?

have no objection to the

am not sure,

That's three.

have no objection to those.

believe there is a

beli eve that

of a larger

that's going to be entered into an exhibit,

remove his corn that's lawfully in that

3 and 4

1 and

docunent .
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believe the entire thing should be entered into an
exhi bit. But | don't believe a proper foundation has
been |l aid neverthel ess.
JUDGE O BRI EN: | will admt those three
exhi bits, Savatran 1, 2 and 3.
(Wher eupon Savatran Exhibits 1,
2 and 3 were admtted into
evi dence.)
EXAM NATI ON
BY JUDGE O BRI EN
Q Woul d you agree, sir, that to conme up with
an absolutely total accurate statistical analysis of
collisions -- forget about fatalities, we are just
tal ki ng about collisions -- you would have to know
several other factors other than just there are X
number of crossings that have X number of accidents,
ot her factors being traffic count?
A Yes.
Q And woul d you expect that for the most part
if you analyzed traffic count, that you would find
t hat crossings which are protected by gates and/or

flashing lights only would in general have much
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hi gher traffic counts than crossings that are
unprotected or that have basically passive
protection?

A Yes. And | guess that's precisely why we
objected to, | guess, the blanket coverage and the
ICC's initial ruling that the same |evel of
protection be provided on a road with an average
count of 20 and a road with an average daily count of
2, 000. So that's in the ICC s initial ruling,
bl anket ruling, that blindly said that flashing
lights and gates will be applied at all these
crossings. They apparently totally disregarded the
average daily traffic.

Q First of all, first of all, there has been
no ruling in this case. This is a Staff
recommendati on. The Comm ssion has never seen this
case, as of yet. So what you are in disagreement
with is Staff's recommendation as to the |evel of
protection, okay.

Now, refresh my menory. How many
trains a day are going to use this approxi mte
15-mle line?
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A The most we can envision, and that is based
on we are in the business of coal mning and that
nature is kind of a step function, we have submtted
the most we could envision producing would require
about five | oaded and five enpty trains a day. And
t hat would be sonething we could hopefully, hopefully

will achieve over the next

- ranp up over the next
five or six years.
Q And woul d these operations be both during
dayl i ght and night hours?
A Yes.
JUDGE O BRIEN: That's all | have, thank you.
Do you want to take a short recess?
You are going to present M. Von De Bur, is that
correct?
MR. MATRI SCH: Yeah, it should be fairly brief.
JUDGE O BRI EN: | don't think you have been
sworn.
THE W TNESS: | have not been sworn.
(Whereupon the wi tness was duly
sworn by Judge O Brien.)

JUDGE O BRI EN: Proceed.
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MR. MATRI SCH: Thank you, Your Honor.
JOSEPH J. VON DE BUR
called as a witness on behalf of Staff of the
II'1inois Commerce Comm ssion, having been first duly
sworn, was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY MR. MATRI SCH
Q Coul d you please state your name for the
record and spell your |ast nane.
A Joseph J. Von De Bur, that's capital V-O N,
capital D-E, capital B-U-R
Q By whom are you enployed, M. Von De Bur?
A | am enmpl oyed by the Illinois Commerce
Comm ssion of the State of Illinois.
Q And woul d you give us your business
address, please?
A My address is 527 East Capitol Avenue,
Springfield, Illinois 62701.
Q And pl ease describe briefly your
educational background.
A | have a bachelor's of science in civil

engi neering fromthe University of Illinois.
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Q And what is your position with the Illinois
Commer ce Comm ssion?

A | am a railroad safety specialist.

Q And as a railroad safety specialist would
you briefly describe what your duties entail?

A For the nmost part ny duties are to
facilitate rail safety projects within the state of
Il1inois which consists of evaluating existing or new
or proposed crossings. And we do that -- normally |
do that personally and bring those reconmmendati ons to
my superior. | can also arrange for diagnostic
reviews to be done by parties of record in a docket
i ssue. | also prepare information for and testify at
formal and informal Comm ssion public proceedi ngs, as
an expert witness concerning highway rail crossings.
| handl e highway rail crossing conmplaints, and | am a
liaison with | EMA which consists of being a duty
of ficer accepting accident reports.

Q Accidents as they relate to railroad
crossing accidents?

A That's correct.

Q How | ong have you been a railroad safety
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specialist at the |ICC?

A Since April of 1997.

Q And briefly before working at the I CC where
were you enpl oyed?

A | have been enployed by the Capitol
Devel opment Board and three private consultants.

Q As an engi neer?

A That is correct.

Q As part of your job duties at the |ICC do
you review proposals for new grade crossings in the
state and make recommendations as to the warning
devices at those crossings?

A Yes, | do.

Q And when you have reviewed proposals for
t hose new grade crossings, what's your primary
enphasi s?

A Safety is our primary enphasis.

Q And have you reviewed the petition filed by
Savatran in this case?

A Yes, | have.

Q And in the petition filed by Savatran how

many crossings are being proposed?
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A Savatran proposes establishing 13 new
crossings at public roads.

Q And with respect to the 13 crossings being
proposed did you conduct a diagnostic review for each
crossing location?

A Yes, | did.

Q And what is a diagnostic review?

A A di agnostic review consists of a
coll ection of data regarding the physical
characteristics of where that crossing is or in this
case where that crossing m ght be. | then take that
data and confer with nmy superiors to determ ne
appropriate warning devices.

Q And was a diagnostic review done for the 13
proposed crossings in this case?

A Yes, it was.

Q Who el se was present when this diagnostic
review was done?

A Present at that were Joe Farinelli, Rod
Bergeron who is a rail safety specialist with the
1 1inois Commerce Comm ssion, Jason Johnson, rai

safety technician with I DOT, James Morris, agreement
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engi neer with |1 DOT, Greg MLaughlin, 1DOT District 9,
David Barger of IDOT District 9, Mchael Rolla,
Franklin County engineer representing Eastern
Townshi p and Kevin Phillips, Ham |lton County engi neer
representing Franklin and Knight Prairie townships.

Q And of the 13 crossings that are being
proposed, are there any crossings that you believe
need to be protected only with cross buck signs?

A We believe that the crossing at Road 350
East, because of its low traffic count and sporadic
use, could justifiably receive the installation of

cross bucks with yields.

Q Is that essentially a dead end road?
A Yes, sir, it is.
Q | am going to draw your attention to the

proposed crossing on Macedoni a Road. Savatran is
proposi ng just cross bucks on this proposed crossing,
is that correct?

A That's correct.

Q Have you personally visited the site of
t hat proposed crossing?

A | personally visited the site of each of
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t hese crossings during the diagnostic review.

Q Coul d you describe for us the conditions of
t he road and surrounding area adjacent to the
proposed crossing on Macedoni a Road?

A The roadway is a rural roadway |ocated in a

residential agricultural area. It's a two-1| ane,
t wo-way north/south -- it's an oil and chip road at
this point.

Q What types of vehicles are likely to go
across the crossing that's being proposed?

A Passenger vehicles will, of course, use
t hat . You can al so expect agricultural and farm
equi pment . You can possibly expect school buses,
al t hough school bus routes change every year. W
anticipate every crossing has the potential for
school bus traffic. Since it is an agricultural
area, we woul d expect hazardous materials in the form
of ammoni a, fertilizer, basically, or propane fuel.
And we al ways expect that there could be enmergency
response vehicles using those roadways.

Q And you have seen sone photos today of the

Macedoni a Road crossing, but based on your personal
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knowl edge of the road would you describe for us what
you saw when you were there that day?

A Al'l of the road crossings are |located in
rural areas. There is sporadic tinber, the |ocation
of sporadic tinmber throughout those areas. Sone of
t hem have agricultural fields adjacent to them So
there could be crops in those areas. The majority of
them did contain tinber.

Q The Macedoni a Road crossing, is that
crossing skewed at all?

A That crossing is -- the proposed angle is
46 degrees.

Q What's the effect of a skewed crossing on
-- well, what's the effect of a skewed crossing when
it crosses a railroad?

A The skewed crossing actually increases the
sight distance that a motorist would need if it were
to observe a train.

Q Why is that?

A Because in the acute angle quadrant of
t hose crossings, the motorist has to actually turn

their head and | ook, possibly |ook back, to establish
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whet her or not there is oncomng traffic.

Q What's the average daily traffic estimte
for the Macedonia Road at the |ocation of the
proposed crossing?

A | was given an average daily traffic of 150
vehicles per day at a maxi mum of 55 m | es per hour
| egally.

Q And that 150 ADT estimate came from
Savatran itself, is that correct?

A That came from the original petition as
well as -- well, | am sorry, strike that. That came
fromthe original petition, yes.

Q And based on your experience here at the
Comm ssi on, your observations at the Macedoni a Road
crossing, what is your recomendation as to the
war ni ng device that's needed to be installed at the
Macedoni a Road crossing?

A Because this crossing is a new crossing and
it presents a new hazard to the motoring public, we
recommend automatic flashing |ights and gates.

Q Okay. | would like to next draw your

attention to the proposed crossing at Wnem || er
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Road. Did you personally visit the site of that
crossing?

A Yes, | did.

Q And woul d you describe for us the
conditions of the road and the surrounding area
adj acent to the proposed crossing?

A Again, Wnem |ler Road is a rural
residential agricultural area. It is a two-I|ane
two-way north/south roadway, a narrow roadway with a
conmpacted stone surface.

Q And to the west of the roadway is there an
agricultural field?

A | cannot say for certain. But based on the
photos that | have, yes.

Q What's the average daily traffic estimte
for Wnem || er Road?

A We were given an ADT of 75 vehicles per day
at 55 mles per hour.

Q What types of vehicles would |ikely
traverse this crossing?

A We expect the traffic types to be the sane

on all the crossings which would be passenger
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vehicles, agricultural and farm equi pment, possibly
school buses and intermttently hazardous materials
such as anmmoni a and propane, and also the emergency
response vehicles.

Q Do you have a recommendation as to the
war ni ng device that is required or that is needed,
rather, at the Wnem ||l er Road crossing?

A Staff's recomendation is that automatic
flashing |ights and gates be installed at that
Crossing.

Q Ckay. | would |like to next draw your
attention to the proposed crossing at 200 East.
believe you testified earlier that you personally
visited this proposed -- the site of this proposed
crossing?

A Yes, | did.

Q Descri be for us, if you would, the
conditions of the road and the surroundi ng area
adj acent to that proposed crossing.

A It is a residential and agricultural area,
and we were told at the time we did the survey that

the area that would be in the southwest quadrant is

a
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conservation area of some sort.

Q What effect does that have on your
recommendati on?

A | believe natural conservation areas you
are not allowed to alter the existing flora and
fauna.

Q So the vegetation is allowed to grow?

A That's correct.

Q And would the same types of vehicles likely
go across this crossing that you have previously
descri bed, school buses, agricultural farm machinery
and hazardous materials, that sort of thing?

A Yes, sir. We were also informed that at
this particular crossing that there was an adj acent
| and owner who requested that that crossing remain
there so he could be allowed to haul trucks across
t hat .

Q Directly south of the proposed crossing on
200 East is there a horizontal curve south of that
crossing and, if so, what effect does that have on
mot ori sts?

A South of the crossing there is an acute
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hori zontal curve. It's a 90 degree turn where
traffic approaches from the west and turns to the
north towards the crossing.

Q And what effect would that horizontal curve
have on the recommendation that you are making?

A That horizontal curve severely Iimts the
visibility of a driver approaching the crossing.

Q From which direction?

A From t he west.

Q And then they would head north on 200 East,
is that correct?

A That's correct.

Q Wth respect to the proposed crossing on
200 East, what is your recomendati on as to the
war ni ng device that should be installed there?

A Because of the limted visibility and the
type of traffic that would use that road, we
recommend that automatic flashing |lights and gates be
installed on that road crossing.

Q And draw ng your attention to 400 North --
| am sorry, it is 400 East, did you personally visit

the site of that crossing, railroad crossing rather?
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A Yes, | did.

Q And describe for us the conditions of the
road and the surrounding area that are adjacent to
t he proposed crossing?

A Once again, that is a rural residential
agricultural area. The roadway is a two-|ane two-way
narrow roadway of pack and fill.

Q What about trees and shrubbery, that sort
of thing, in that |ocation?

A Here at 400 East the terrain is pretty
rough in that area and there is heavy tree cover.

Q And when you were there were there | eaves
on the trees?

A Yes, there were. | beg your pardon, let nme
correct that. We were there in Decenber of 2008.
There were no | eaves on the trees.

Q And would you anticipate visibility to be
reduced, for example, this time of year when the
| eaves are -- trees are |eafed out?

A Absol utely.

Q The speed Iimt on 400 is 55 mles an hour

as well ?
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A The speed

l[imt is not posted. The | egal

speed limt is 55 mles an hour with 100 vehicles a

day.
Q And what
war ni ng device that

t he proposed crossi

is your recommendation as to the
the Comm ssion should order at

ng on 4007

A It is Staff's recomendati on that automatic

flashing lights, si

MR. MATRI SCH

gnal s and gates be installed.

Your Honor, | am going to mark

this as Staff Exhibit 1.

(Wher eupon Staff Exhibit 1 was

mar ked for purposes of

identification as of this date.

BY MR. MATRI SCH

Q M . Von De Bur, | show you what | have

previously marked as Staff Exhibit 1 and ask you if

you recogni ze that

docunent .

A Yes, | do.

Q What is it?

A It is a s
Laffey of our staff

exposure rates.

)

tatistical analysis done by Steve

in regards to accidents and

93



10

11

12

13

14

15

16

17

18

19

20

21

22

Q You heard M. Farinelli testify this
mor ni ng about some exhibits relating to a 2007 year
end prelimnary summary study. \What does Staff
Exhibit 1 tell us?

MR. McFARLAND: Your Honor, | object to that
guestion. There doesn't seem to be any relationship
fromthis exhibit to the exhibits that M. Farinell
testified about. And the source of this docunment is
not cl ear.

MR. MATRI SCH: Wth all due respect, Your
Honor, that is sort of the pot calling the kettle
black in relationship to --

JUDGE O BRI EN: Hol d on. s this fromthe same
study that --

MR. MATRI SCH: It is not, Your Honor. These
are statistics.

JUDGE O BRI EN: It is a different one?

MR. MATRI SCH: No, these are statistics that
Staff keeps that are current as of today.

JUDGE O BRI EN: | will overrule the objection.
Proceed.

BY MR. MATRI SCH
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Q Well, let me see if | can narrow ny
guestions down a little better. M . Von De Bur, at
the top of this exhibit there are two colums. One
is | abel ed Exposure and one is | abel ed Percent
Exposure. Do you see those?

A Yes, | do.

Q At the bottom of the first area there is a
subcat egory call ed Subtotal Gates. Do you see that?

A Yes, | do.

Q Descri be for us or explain for us what
those two numbers represent, nanmely the Exposure and
Percent Exposure numbers?

A Exposure is the product of the number of
trains per day and the number of vehicles per day at
a particular crossing. The number of Subtotal Gates
gives the nunmber of exposures for the four types of
active warning devices shown in colum one.

Q So based on these statistics is it true
that 92.6 percent of the vehicles crossing grade
crossings in the state of Illinois, those crossings
are protected by active warning devices?

A That is actually 92.6 percent of the
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exposures, correct.

Q Drawi ng your attention to the area called
Cross bucks, about two-thirds to three-quarters of
t he way down, explain for us what the nunbers in the
Exposure and the Percent Exposure colums, what do
t hose numbers tell us?

A The Exposure gives you the total nunber of
trains, the product of the total of nunber of trains
and total nunmber of vehicles crossing at cross buck
crossings within the state of Illinois on a daily
basi s.

Q So the .9 percent indicates that |ess than
one percent of all vehicles -- well, what does .9
percent tell us?

A .9 percent represents that portion of
exposures, of all exposures in Illinois. So the
product of the trains and the vehicles at cross buck
crossings represents |ess than one percent of the
product of trains and vehicles at all crossings in
I11inois.

Q Has the nunber of crossings in the state of

Il'linois that are protected by just cross bucks gone
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up or gone down in the past ten years?

A Could you restate that? | am sorry.

Q Sur e. Has the nunber of crossings,
at -grade crossings in the state of Illinois, that are
protected by cross bucks only gone up or gone down in
the past ten years?

A From 1998 to 2007 the number of cross buck
crossings has been reduced by 38 percent in the state
of Illinois.

Q And why is that?

A The Conmmerce Comm ssion through the use of
the Grade Crossing Protection Fund is actively
involved in installing or aggressively involved in
installing active warning devices at all crossings in
[11inois.

Q And has the number of crossings that are
protected with gates in the state of Illinois gone up
or gone down in the past ten years?

A The percentage of crossings, the nunber and
percentage of crossings protected by gates, has
i ncreased by 34 percent over the past few years.

Q Wth respect to the crossings that Savatran
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IS now proposing just have flashing lights at them
and not gates, what is your position with respect to
t hose crossings?

A We no | onger recomend the installation of
only flashing lights at crossings in Illinois. W
recommend that all crossings have gates. \Wiile they
can be circunvented, they cannot be as easily
circunmvented as nmerely going over a crossing with
flashing |ights.

Q And, finally, it is your recomendation
M. Von De Bur, that of the 13 crossings that
Savatran is proposing in this case, 12 of those be
protected with automatic flashing Iights, signals and
gates; and the only one, namely Road 350 E, that be
protected -- 350 East is the only road that you are
recommendi ng be protected with cross bucks only, is
t hat correct?

A That's correct.

MR. MATRI SCH: That's all 1 have, Your Honor.
| would nove for adm ssion of Staff Exhibit 1.

JUDGE O BRI EN: Il will withhold ruling unti

after cross. Proceed with cross.
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CROSS EXAM NATI ON

BY MR. McFARLAND

Q M. Von De Bur, what again was the date of
your di agnostic review of these crossings?

A The di agnostic review was conducted on
December 9, 2008.

Q | ask you to refer to your notes and | ask
you whet her or not the conservation area that you are
tal king about actually is adjacent to Road 400 East
rat her than 200 East?

A 200 East is where there was a | arge area of
| guess what can be referred to as natural grass. W
asked about that area and what was going to be done.
We were told that that was a conservation area.

Q Let nme refer you to Staff Exhibit 1 and ask
you about sonme of these headings. What does AADT
stand for?

A That is the average annual daily traffic
count based on an extended traffic count. But it

breaks down into the expected nunber of vehicles per
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day on average.
Q OCkay. And that's all types of vehicul ar

traffic, is it?

Q And in order to get the exposure figure,
not the percentage of exposure but the exposure
figure, do you multiply that nunber by the number of
trains?

A That is correct.

Q So this exhibit takes into account the
relative nunmber of vehicles that -- the vehicul ar
traffic that goes across a particular crossing, does
it not?

A Yes, sir.

Q |f you gave the average daily traffic at
200 East, | m ssed that nunber during your direct
testinony. Do you have that nunber?

A Just one monent, please. W show the
average daily traffic count at 200 East to be 25
vehi cl es per day.

Q Have you gone back to these crossings to

take a |l ook at their conditions during sunmmer as
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opposed to December ?

A | have seen these crossings in probably
three different seasons. | have not been back since
December 9.

Q Okay. What year did you graduate fromthe

Uni versity of Illinois?
A | graduated fromthe U of | in 1990.
Q Explain for me again how the exposure

nunber in Staff Exhibit 1 is derived. What do you
mul tiply or add? How do you get that nunber?

A Exposure is the product of the average
daily traffic and the number of trains. So that
woul d be you multiply the number of vehicles times
t he number of trains.

Q You are saying that if we nmultiply, for the
first entry under four quad gates, if we multiply
731,425 by 4,040, you should get 45,148, 3497

A That | can't say for sure. M. Laffey is
the one that prepared this exhibit. | can bring him
down here, if you would I|iKke.

Q | think this record should show how t hat

number was determ ned. Why don't you pass that for a

101



10

11

12

13

14

15

16

17

18

19

20

21

22

m nute and let me go to this colum to the right
where it says FRA-CPV. What does that mean?

A That is the US DOT collision prediction
val ue. It is a process the US DOT uses to eval uate
crossings based on possible collisions.

Q What are the significance -- let's take the
first one, four quad gates, what is the significance,
if any, of that nunber 4.055?

A | can only assume that that is the sum of
all the collision prediction values for four-quad
gated crossings.

MR. McFARLAND: Your Honor, that's all the
guestions | have.

MR. MATRI SCH: | have no redirect.

EXAM NATI ON

BY JUDGE O BRI EN

Q Well, basically, M. Von De Bur, what you
are saying Staff Exhibit Number 1 shows is that
roughly 92 percent of vehicles that cross a railroad
crossing each day cross a crossing that is protected
by gates?

A Ni nety-two percent of the exposures, and an
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exposure representing one train, one car.

Q Because | am having a little trouble with
the math here, trying to figure out, for exanple, the
45 mllion figure for four-quad gates. It doesn't
square to multiply 4,000 times 731, 000. It doesn't

seem to, at | east.

MR. MATRI SCH: | woul d agree. | am not sure
where these nunbers have come -- how these nunbers --
Q Wel |, okay, but my question is basically

are we saying that about 92 percent of every vehicle
that crosses a crossing each day is crossing a
crossing with gates or are we saying that you have to
factor in the nunber of trains on that particul ar
[ine?

A You have to factor in the nunber of trains.

Q So actually something | ess than 92 percent
of all the cars that cross railroad tracks every day
or vehicles, even though they are not all cars, but
let's just say all, but something |ess than 92
percent of all the vehicles cross crossings that are
protected by gates?

A If you will refer to Colum 5, it gives the
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percent of ADT.

Q Okay. So about 64 percent of notor
vehicles that cross a crossing each day cross a
crossing that is protected by gates?

A That is correct.

Q About 28 percent are protected by anot her
type of active warning device. And around a total of
seven percent, alnost eight percent, are driving
across crossings that are passively protected?

A That is correct.

Q Now, when you went to the area to visit the
proposed crossing |ocations, how did you get there?

A We had to be directed to the | ocation of
each crossing by a representative of Savatran.

Q Okay. But physically how did you get
there? Did you drive?

A We drove there.

Q While you were driving up to these
crossings, how fast did you drive?

A Because we were traveling in a convoy, it
was relatively sl ow.

Q You have heard the witness's testinmony that
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practically you could not drive 55 mles an hour.
Maybe you could do it, but a reasonable or reasonably
prudent driver, what in your opinion would be a speed
t hat woul d be reasonably prudent in this area?

A On any of these crossings, | would say a
reasonably prudent speed would be 30 ml|es an hour.

Q For a couple of them nmaybe | ess, because
that one |l ooks like it is in pretty bad shape, there
is water laying in the nmud?

A That's right.

Q Staff counsel referred to a little bit of
gravel, but if you |ook back up, there is a |ot of
wat er and nud. And if you happen to hit that at 55
mles an hour, you are probably not going to cross
the crossing because you are probably going to be out
in the field somewhere.

A Correct.

JUDGE O BRI EN: Anything else?

MR. McFARLAND: Not hi ng el se. May we go off
the record and di scuss post hearing?

MR. JOHNSON:  Your Honor, | would like to make

a brief statement of |IDOT's position.
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JUDGE O BRI EN: Ckay. Let ne deal with the

staff exhibit.

adm ssi on.

Staff Exhibit 1 has been noved for

MR. McFARLAND: | have no objection, except to

t he Exposure and Percent Exposure, because the

nunbers as explained don't appear to be

subst anti at ed.

JUDGE O BRIEN: Well, I will take that

obj ection under

advi sement with whatever use the

Comm ssion may wi sh to make of this exhibit. I wil

admt the exhi bi

t.
(Wher eupon Staff Exhibit 1 was
admtted into evidence.)

M. Johnson?

MR. JOHNSON: Yes, Your Honor. On behal f of

I DOT | would like to state that IDOT's position is

t he same as St af

f's and we would |ike to adopt

Staff's position argunment as IDOT's. And that is,

out of the 13 locations, we recommend or request

automatic fl ashi
-- well, at al

woul d agree that

ng lights, signals and gates at all
13, except for Road 350 East where

cross bucks woul d be sufficient.

we
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And part of the reason we believe that
this is true, that flashing |lights and gates should
be at the 12 | ocations, is because we feel that there
are sight distance problems at the |ocations, and
sight distance problenms, particularly the four at
i ssue here today in the hearing, warrant the |ights
and gates.

We feel |ike you only have to refer to
Savatran's Exhibit Nunber 1 where M. Farinelli
of fered testimony regarding percentage of collisions
and the types, if you look right in the m ddl e of
t hat Exhibit 1, you can see that there is a reduction
in vehicle fatalities and a reduction in injuries in
2007 versus 2006. We believe that this is a snapshot
of the recent trend in the |last few years in a
reduction of fatalities and injuries. W feel that
this is a direct result of the I1CC's policy of
replacing cross bucks -- not only cross bucks with
flashing |ights and gates but also replacing flashing
light signals with newer flashing |ight signals and
gates. We feel that these reductions are a result of

t hat policy.
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And then finally we would |ike to add
that in | ooking at these | ocations, we would ask that
Your Honor consider the notorist expectations at
t hese new crossings as conpared to crossings that we
basically inherit and have to deal with. These are
| ocati ons that are brand new. Mot ori sts are going to
be completely puzzled by the train traffic. And if
t hese | ocations are going to host up to ten trains a
day, we feel that cross bucks would m sl ead
mot ori sts' expectations into thinking that trains are
very seldom at the crossings. So because of that,
too, we would consider the lights and gates be
war r ant ed.

| think that's all | have.

JUDGE O BRI EN: Anything further before we go
off the record? Okay. Off the record.
(WMhereupon there was then had an
off-the-record discussion.)
JUDGE O BRI EN: Back on the record then. Let
the record show we have had an off-the-record
di scussion concerning a post-hearing briefing

schedul e and have agreed that the petitioners’
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initial brief will be due on August 31, Staff reply

due on September 30, and petitioners' reply

due on October 13. Let the record show then

this case continued to October 21 at 10:00 a.m in
Springfield. Like |I said, the understanding will be

no one will appear that day.

(Wher eupon the hearing in this
matter was continued until
Oct ober 21, 2009, at 10:00 a.m

in Springfield, Illinois.)
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